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I. INTRODUCfION AND SUMMARY

When the National Association of Broadcasters ("NAB"), l on February 10,

1992, filed the above-captioned "Petition for Rule Making" (RM-7933) and "Request for

Temporary Suspension of New Commercial FM Station Allotment and Application

Processing" (RM-7932), our initial goal was to stimulate FCC acknowledgement of the

damage -- to the radio industry and to radio listeners -- being caused by the Commission's

current FM allocations and licensing scheme. Such acknowledgement, we underscored,

should be followed by prompt, comprehensive and remedial action. We pointed out how,

in FM, the agency is making the same mistakes that it committed to AM -- mistakes that

compelled the Commission to restructure vastly its AM rules last year.2

1 NAB is a nonprofit, incorporated association of radio and television broadcast stations
and networks. NAB serves and represents America's radio and television stations and all
the major networks.

2 ~,Report and Order in MM Docket No. 87-267, 6 FCC Rcd 6273 (1991). These
new rules for AM radio became effective earlier this month. See FCC Public Notice
"Federal Communications Commission Ends AM Application Freeze and Makes Effective _)../ /~
New AM Rules," released March 27, 1992. No. of Copies rec'd C

UstABCDE '----
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The record now established in response to the Commission placing NAB's

two pleadings on public notice3 shows strong, widespread support for initiation of FCC

proceedings designed to adopt necessary changes to the Commission's FM rules and

policies. Indeed, some of the few parties choosing to at least partially oppose NAB did not

take issue with the points made in NAB's 58-page Petition for Rule Making, but only

focused on our related request that the Commission not authorize new facilities while it

repairs its rules which govern the addition of stations.

The much larger volume of comments is of parties supporting NAB's

requests. These parties recognize how only a comprehensive, near-term reformation of

FCC FM rules and policies will be sufficient to avoid the inevitable need to take more

drastic, perhaps "too late" steps in the future. They concur that, to avoid an AM-like

disaster, the Commission must act now.

II. OPPOSITION TO NAB'S PLAN IS EITHER MISPLACED OR DOES NOT
ADDRESS THE CENTRAL ISSUES RAISED.

As noted above, there only were a few parties not supporting NAB's

initiatives. Moreover, in most respects, these parties either had misinterpreted the NAB

plan or chose not to acknowledge and address the primary goals we are attempting to

achieve.

For example, Hamon Broadcasting Corporation, which recently had received

a construction permit to improve its existing facility, stated its opposition to any processing

3~ "Office of the Secretary, Petitions for Rule Making Filed," FCC Public Notice,
Report No. 1882, released March 20, 1992.
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freeze that would have blocked its efforts.4 However, as repeatedly stated in both above-

captioned NAB filings, we did.llilt urge any processing suspension of applications/petitions

to make improvements in existing facilities. Thus, Hamon's fears and concerns are

misplaced. NAB's plan would in no way deter efforts of broadcasters such as Hamon from

improving the service provided by an existing FM station.

Troy Broadcasting Corporation, an existing AM broadcaster and an applicant

for a new FM station, focused only on the NAB "suspension request," not the entirety, let

alone the central focus, of NAB's petition. Thus, here too the opponent ignored the core of

what NAB has asked the Commission to do. Surely, NAB did urge the Commission to

adopt a suspension order as broad as "legal and policy" considerations would support.5

But, our ''bottom line" position on the suspension request focused on "the filing of new

petitions to amend the Table of Allotments and new applications that would seek FM

operation on fallow FM allotments not added to the Table by an applicant's earlier

petition.'.6 Thus, as acknowledged by NAB, legal and policy considerations might suggest

that applicants like Troy not be affected by a suspension order.

Wolf Radio, Inc., while opposing a "freeze," fails to confront the more central

aspects of NAB's Petition for Rule Making.7 Here again a party did not address the core

4~ Comments of Hamon Broadcasting Corporation, filed April 12, 1992, at 2-4.

5~ NAB Request for Temporary Suspension of New Commercial FM Station
Allotment and Application Processing (RM-7932), filed February 10, 1992, n.B.

6 jg.

7~ Comments of Wolf Radio, Inc., filed April 20, 1992, at 1-2.
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of NAB's plan; it only addressed an NAB-requested procedural step that would accompany

FCC institution of a comprehensive review of Commission FM rules and policies.

Opposition also was filed by certain consulting engineering entities. John R.

Furr, for example, who also is a station owner, basically focused on the "suspension

request:' While commenting that an AM freeze and "overhaul" of the AM rules "perhaps ...

has been in order," Furr contends that "[t]he FM band does not have this problem:.s

Instead, Furr argues that the forces of the "free market" will allow FM "to take care of

itself.,,9 It has been NAB's experience, however, that where interference and congestion

have been created by misguided FCC rules, relying on marketplace forces to remedy the

problem is much like relying on the clapping of hands to save Tinkerbell. It doesn't work in

the real world.

E. Harold Munn, on the other hand, while opposing a processing suspension

as well, does recognize the need for FM rule reform. Indeed, his comments support many

aspects of NAB's Petition for Rule Making and offer some other innovative and useful

suggestions as well. Thus, Munn too believes the Commission should promptly dedicate

resources to improving the rules which will govern the FM radio broadcast service.

Munn is in agreement with NAB's proposal of continuing to allow existing

FM stations to upgrade.10 However, Munn cites an example of an upgrade situation

whereby a transmitter move could preclude "diversity of services or the initiation of new

8 Comments of John R. Furr, at 3.

9 ld.

10~ Comments of E. Harold Munn, filed April 16, 1992, at 7-8.
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services" to an area where an allotment could otherwise be madeY In NAB's view, the

converse of this situation is one of the main reasons why the FCC needs to adopt changes

to its FM policies. The ability of existing licensees to upgrade their facilities when they see

fit and better serve their audiences should not be dependent upon new allocations which

could technically pin them in, forever denying them the opportunity to provide improved

coverage to shifting population centers.

NAB agrees with Muon, however, that FAA procedures with regard to EMI

are adversely affecting applicants for construction permits. Muon proposes that the

Commission make conditional grants of construction permits, provide for field evaluation

of perceived potential EMI problems, and assist the FAA and applicants in the

identification of alternatives, such as proper assignment of FAA radio facilities. While the

components of such potential action are many -- and deserve careful scrutiny before their

application -- FCC attention to these air navigation issues would be very helpful to all

broadcasters and should certainly be considered a high priority by the Commission.12

III. THE RECORD SUPPORTS PROMPT FCC ACTION.

Elicited by the FCC's Public Notice, several parties have filed comments in

full support of the NAB initiatives. These parties' comments further underscore the need

for the Commission to take prompt, remedial action.

11 .Id. at 7.

12 In this regard, NAB has supported a petition (RM-761O) urging FCC adoption of
performance standards for air navigation radios.~ Comments of NAB, filed March 11,
1991.
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For example, KVEN Broadcasting Corp. submits not only its own comments

in support of the NAB initiatives, but also appends the views of other broadcasters similarly

supporting such regulatory changes.13 Indeed, KVEN points out specific examples of how

FM allocations are going into areas that clearly cannot support an additional facility -- a

phenomenon which works against the interests of responsive local service.14 KVEN, in

addition to condemning the results which have enured from the Commission's "Docket 80

90" proceeding,15 points to more recent examples of FCC rule and policy changes, such as

those involving FM directional antennas and additional short-spacing, which also have

contributed to reduced service areas and increased interference.16

Also supporting NAB's call for changes to FM allocations and licensing

policies and rules are Jacobson Broadcasting,17 Stations WKIA AM/FM,18 Stations

WATS and WAYR,19 and Regional Group, Inc.,2O among others. They all point out the

increased FM congestion now being experienced by broadcast stations and by their

listeners. Some also offer substantial support for the notion that the FCC promptly delete

13~ Comments of KVEN Broadcasting Corp., filed April 9, 1992.

14 .xg. at Exhibit D.

15~ Report and Order in BC Docket No. 80-90, 94 F.c.c. 2d 152 (1983).

16~ Comments of KVEN Broadcasting Corp.~ note 13, at 3.

17~ Comments of Jacobson Broadcasting.

18~ Comments of WKLA AM/FM, filed April 2, 1992.

19 See Comments of Stations WATS and WAYR, filed March 31, 1992.

20~ Comments of Regional Group, Inc., filed March 31, 1992.
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the licenses and allotments of silent FM stations -- actions which would foster the

upgrading of existing broadcast facilities.

Also supporting the NAB initiative are the comments of the New Jersey

Broadcasters Association.21 The NJBA offers a number of worthwhile suggestions for the

Commission changing its FM rules and policies. These changes would emphasize the merit

of upgrading existing FM facilities in an expeditious manner. These changes also would

have the Commission, as suggested by NAB, engage in an economic assessment where new

station facilities are proposed.

NJBA also stresses the issue of unbuilt construction permits and lengthy

silent periods. According to NJBA, "[a] radio station that is off the air or unbuilt does not

serve the public interest.',22 NJBA states that the Commission should strictly enforce its

rules on unbuilt construction permits and authority for stations to remain off the air.23

NAB agrees that the period of time allowed for unbuilt construction permits to linger and

retain authority to remain silent must be adequately controlled by the FCC. The present

FCC allocation system creates bonds among stations sharing co-channel, first, second, and

third adjacent channels. Deleting fallow allotments from the Commission's database due

to unbuilt construction permits or "dark" stations could, in some cases, give one or more

existing broadcasters the freedom to upgrade or improve their facilities, thereby enhancing

service to their communities.

21~ Comments of the New Jersey Broadcasters Association ("NJBA"), filed April 20,
1992.

22 .liL at ii.

23 .liL at 11.
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Taken together, these supporting broadcasters, in addition to echoing the

points made earlier by NAB in its two filings, offer additional concepts that can also benefit

the industry and radio listeners. Indeed, these broadcasters speak from their own

experiences in underscoring the need for swift FCC action.

Although the regulatory scheme for FM broadcasting is significantly

different, NAB believes the Commission should consider, as instructive, the approach

taken by Canada concerning the licensing of new FM facilities. Specifically, before any

new commercial FM station can be added to a Canadian market, there must be a showing

that the new facility can be accommodated, economically, in that market. Indeed, the

Canadian Radio-Television and Telecommunications Commission, the Canadian

counterpart to the FCC, has created a detailed system for such evaluation of a market's

economic activity.24 NAB urges the Commission to review the Canadian experience and

consider whether this kind of an approach, modified to suit the United States regimen for

FM broadcasting, would be appropriate for adoption in this country.

IV. CONCLUSION

The record established thus far points clearly to the need for the Commission

to revise its FM allocation and licensing policies. To a large degree, this assessment would

track the Commission's recent, comprehensive revision to its AM broadcast rules and

policies. Moreover, such FM revisions should incorporate the kind of cost/benefit and

24 ~,U, "Radio Market Policy," CRTC Public Notice 1991-74, released July 23, 1991;
see also CRTC Public Notice, 1992-10, released February 5, 1992. These documents are
attached.
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"economic impact" studies that the FCC recently has told Congress would be at the heart of

future rulemaking activities.25

Now with the record complete, the Commission is in the position to initiate

an appropriate rulemaking proceeding aimed at the adoption of new FM rules and policies

that will enhance the ability of existing stations to upgrade their facilities, stem the tide of

increasing congestion and interference to the FM band and incorporate a relevant

economic assessment where new facilities are proposed for a market. Other useful

components of such regulatory change would be the deletion of the licenses and allotments

of silent stations and increasing minority involvement in FM broadcasting.

Also, and as NAB already has urged the Commission, we recommend that,

during the pendency of such an important review of FM policies, the Commission not add

new facilities that would be created under the existing rules and policies so much in need of

revision. However, as various parties and NAB itself have acknowledged, such a

25~ Communication Daily, May 1, 1992, at 2.
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suspension order should take into consideration relevant equities and policy factors in

determining which application/petitions should be included within such a suspension.

Respectfully submitted,

NATIONAL ASSOCIATION OF BROADCASTERS
1771 N Street, N.W.
Washington, D.C. 20036

He . Baumann
Executive Vice President &
General Counsel

Barry D. Umansky
Deputy General Counsel

John Marino
Manager
Technical & Regulatory Affairs
Science & Technology Department

May 5,1992



1+1 Canadian Radio-television and'
Telecommunications Commission

Notice
Ottawa, 23 July 1991

Conseil de la radiodiffusion et des
telecommunications canadiennes

Avis
Ottawa, Ie 23 juillet 1991

CRTC - Public Notice 1991-74

Radio Market Policy

CRTC - Avis public 1991-74

Politigue relative aux marches
radiophonigues

I. BACIGROUlfD I. HISTORIQUE

On 17 December 1990, the CRTC issued
Public Notice CRTC 1990-112 entitled
"Radio Market Criteria". In this
Notice, the Commission proposed:

(i) a set of criteria that could
be used by the public and the
Commission to give indications at
an early stage of the capacity of
markets to support additional
commercial radio stations; and,

(ii) a revised CRTC procedure for
handling applications, incor
porating the use of these cri
teria and other measures.

The Public Notice further explained
how the Commission would apply the
results of the tests. It stated
that, regardless of the indication
of these tests, the proposed proce
dure did not envisage any unilateral
decision on the part of the Commis
sion to terminate the process [i.e.
deny the applications at this point
without going to a public hearing].

The proposals were framed against
the background of radio's declining
share of advertising revenue, the
declining profit performance of
radio in recent years, a continuing

Canad~

Dans l'avis public CRTC 1990-112
intitule "Criteres applicables aUK
marches radiophoniques" qu'il a pu
blie Ie 17 decembre 1990, Ie Conseil
a propose:

(i) une serie de criteres qui
permettraient au Conseil et au
public de se rendre compte assez
tot de lacapacite d'un marche de
soutenir des stations radiopho
niques commerciales addition
nelles; et

(ii) une procedure modifiee pour
traiter les demandes, incluant
l'utilisation de ces criteres et
d'autres mesures.

Dans l'avis public, Ie Conseil a
explique aussi comment il appli
querait les resultats des criteres.
II a declare que, quoique ces cri
teres puis sent indiquer, la proce
dure proposee ne prevoit pas de
decision unilaterale du Conseil de
mettre fin au processus [c.-a-d.
refuser les demandes a ce stade sans
enclencher une audience publique].

Les propositions ont ete formulees
dans un contexte caracterise par une
diminution des recettes publici
taires de la radio, Ie faible rende
ment financier de celle-ci ces



demand by applicants for licences to
establish new radio stations, and
precedents in which the Commission
has had to deny all applications due
to the lack of evidence of the capa
city of the market to support new
stations.

In response to the public notice,
the Commission received comments
from 12 parties, and is grateful for
the assistance they provided.

2

dernieres annees, une demande sou
tenue de requerantes vaulant obtenir
des licences d'exploitation de nou
velles stations radiophoniques ainsi
que des cas ou Ie Conseil a du refu
ser toutes les demandes faute de
preuve de la capacite du marche de
soutenir de nouvelles stations.

En reponse a l'avis public, Ie Con
seil a re~u des observations de 12
parties, lesquelles lui ont ete d'un
precieux apport.

II. DISCUSSION OF ISSUES II. EXAMEN DES QUESTIONS

a) Basic Criterion

The Basic Criterion was:

The introduction of an ad
ditional commercial AM or FM
station must not affect the
ability of existing commercial
AM and FM stations to dis
charge their programming re
sponsibilities.

Some submissions argued that this
criterion would restrict too greatly
the entry of new competition, and
for this reason should not be used.

In response, the Commission notes
. that, while it has always placed a
high value on competition, and that
competition among multiple broad
casting services is present in most
radio markets in Canada, it is a
fact that any new entry will have
some impact on existing stations'
operations. Clearly, the availabi
lity of varied and comprehensive
programming using predominantly
Canadian creative and other re
sources, objectives which are set
out in the Broadcasting Act (the
rtct), requires financially healthy
licensees. It is also the case that
licensees only continue to hold
their licences on the condition that

a) Critere de base

Voici en quoi consistait Ie critere
de base:

L'implantation d'une station AM
ou FM commerciale additionnelle
ne doit pas empecher les stations
AM et FM commerciales en place de
's'acquitter de leurs responsabi
lites en matiere de programma
tion.

Dans certains memoires, on a souli
gne que, parce que ce critere res
treindrait de fa~on excessive la
concurrence nouvelle, il ne devrait
pas etre utilise.

En reponse, Ie Conseil souligne .
qu'il a toujours accord' une tris
grande importance a la concurrence,
ainsi que Ie fait qu'au sein des
services de radiodiffusion mul
tiples, la concurrence est presente
dans la plupart des marches radio
phoniques au Canada. II signale
neammoins que toute nouvelle entree
influera sur les activites des sta
tions en place. II est manifeste
que, pour avoir une programmation
variee et diversifiee utilisant des
res sources canadiennes creatrices et
autres, qui sont des objectifs de la
Loi sur la radiodiffusion (la Loi),
il faut des titulaires financiere
ment saines. II est vrai egalement



they discharge the programming re
sponsibilities placed on them in
accordance with the Act. Their
performance in this respect is
reviewed in a public process at
regular intervals, and this practice
will continue.

For the above reasons, and as long
as the Act requires licensees to
pursue objectives that are not al
ways strictly in accordance with
economic self-interest, the Commis
sion considers that an approach
based on the above criterion is
appropriate, and is likely to be a
more efficient means than unlimited
competition, to foster a continued,
varied and comprehensive service.

b) The Tests

Public Notice CRTC 1990-112 listed
the three tests as follows:

1. Group Profitability

To measure this indicator, the
Commission will determine the
average profitability of all
commercial stations in the mar
ket over the preceding 5 years.
Should this profitability be
negative, the ~arket will be
deemed to have failed this test.
Profits are measured before in
terest expense and taxes (PBIT).

2. Individual Profitability

To measure this indicator, the
Commission will examine whether
each of the stations in the mar
ket was profitable or unprofita
ble in each of the preceding 5
years. The total number of ins
tances where stations were pro
fitable will be compared with

3

que les titulaires ne continuent de
detenir leurs licences que si elles
s'acquittent de leurs responsabili
tes en matiere de programmation
conformement a la Loi. Leur rende
ment a cet egard est examine a in
tervalles reguliers dans Ie cadre
d'un processus public, et cette
pratique continuera.

Pour les raisons susmentionnees, et
dans la mesure ou la Loi exige que
les titulaires poursuivent des ob
jectifs qui ne soient pas toujours
strictement en accord avec leurs
interets economiques individuels, Ie
Conseil estime qu'une demarche basee
sur Ie critere ci-dessus est appro
priee et qu'elle constitue probable
ment un moyen plus efficace que la
concurrence illimitee d'encourager
un service continu, varie et diver
sifie.

b) Les criteres

L'avis public CRTC 1990-112 donne
les trois criteres suivants:

1. Rentabilite collective

Pour evaluer cet indicateur, Ie
Conseil determinera la ren
tabilite moyenne de toutes les
stations commerciales dans Ie
marche au cours des cinq annees
precedentes. Si cette rentabi
lite est negative, Ie marche
sera repute ne pas avoir rempli
Ie critere. Les benefices sont
calcules avant interets et im
pots.

2. Rentabilite individuelle

Pour evaluer cet indicateur, Ie
Conseilexaminera si chacune des
stations dans Ie marche etait
rentable ou non a chacune des
cinq annees precedentes. Le
nombre total de fois que les
stations ont ete rentables sera
compare a celui ou elles ne



the number where they were un
profitable. Should the number of
unprofitable station-years be
equal to or greater than the
number of profitable station
years, the Commission will con
sider the market to have failed
this test.

3. Revenue Growth

To measure this indicator, the
Commission will examine the
growth of total advertising re
venues within the market. If
advertising revenues have exhi
bited no positive real growth
(i.e. after inflation) over the
preceding 5 years, the Commis
sion will consider the market to
have failed this test.

Most submissions supported the use
of profitability and growth as the
parameters for measuring the levels
of performance expected before entry
would likely be favourably cons
idered.

Some submissions preferred a defini
tion of profitability in which
profits would be measured after
deduction of interest expenses.

In measuring profitability, the
Commission has opted for the exclu
sion of interest charges for two
reasons:

(i) it is the only fair
method of comparing si
tuations in which licensees
rely to differing extents on
debt financing; and,

(ii) interest payments are a
return on capital used in
the business, and a P.B.I.T.
check discloses whether
there is any return on

4

I'etaient pas. Si Ie nombre
d'annees-stations non rentables
est egal ou superieur A celui
des annees-stations rentables,
Ie Conseil estimera que Ie mar
che n'a pas rempli Ie critere.

3. Croissance des recettes

Pour evaluer cet indicateur, Ie
Conseil examinera la croissance
des recettes publicitaires to
tales dans Ie marche. Si les
recettes n'ont pas affiche de
croissance reelle positive
(c.-A-d. apres inflation) au
cours des cinq annees prece
dentes, Ie Conseil considerera
que Ie marche n'a pas rempli Ie
critere.

Dans la plupart des memoires, on
preconisait de recourir aux para
metres de rentabilite et de crois
sance pour mesurer les niveaux de
rendement escomptes avant qu'une en
tree puisse etre consideree favora
blement.

Dans certains memoires, on preferait
une definition de Ia rentabilite ou
les benefices seraient mesures apres
avoir deduit les frais d'interets.

En mesurant la rentabilite, Ie Con
seil a choisi d'exclure les frais
d'interets pour deux raisons:

(i) c'est la seule methode juste
de comparer les cas de titu
laires qui recourent a des de
gres differents au financement
par emprunt; et

(ii) les versements d'interets
sont un rendement sur Ie capital
utilise dans l'entreprise, et
une verification des benefices
avant interets et impots indique



capital, whether to equity hol
ders or to debt holders. A test
measuring profits after the de
duction of interest expenses and
taxes (P.A.I.T.) only discloses
whether there is a return on
capital to equity holders.

c) Data Used In Tests

Other submissions questioned whether
the Commission should rely on data
submitted by licensees, suggesting
that this raised the possibility of
deliberate or accidental distor
tions.

The Commission requires that all
operating data submitted by licen
sees be accompanied by a related
financial statement that has been
audited by an outside party. While
this data may still be subject to
some degree of distortion (as sug
gested in the comments), it is the
best information of its kind
available to the Commission. The
degree of distortion is not con
sidered critical because, in the
procedure proposed, these tests are
only a first check. In all cases
where a complete application is
received and proceeds to a public
hearing, it is to be accompanied by
a more comprehensive study of the
market, performed by an independent
expert, relying to a considerable
extent on other data.

For the purposes of the tests, which
measure only a specific and limited
situation, this data is considered
adequate.

d) Data Disclosure andConfiden
tiality

Public Notice CRTC 1990-112 in
dicated that the Commission would
adhere to its standard policy

5

s'il y a rendement sur Ie capi
tal, que ce sait pour les ac
tionnaires ou pour les obliga
taires. Une verification des
benefices apres deduction des
interets et impats ne donne que
Ie rendement sur Ie capital pour
les actionnaires.

c) Donnees utilisees dans les cri
teres

Dans d'autres memoires, on a mis en
doute Ie fait que Ie Conseil se fie
aux donnees soumises par les titu
laires, soul evant la possibilite de
distorsions deliberees ou acciden
telles.

Le Conseil exige que toutes les
donnees d'exploitation soumises par
les titulaires soient accompagnees
d'un etat financier connexe qui a
ete verifie par des gens de l'exte
rieur. Heme si ces donnees peuvent
aussi faire l'objet de quelque dis
torsion, comme on Ie suggere dans
les observations, elles constituent
les meilleurs renseignements que Ie
Conseil ait a sa disposition. Le
degre de distorsion n'est pas consi
dere comme crucial etant donne que,
dans la procedure proposee, ces
criteres ne sont qu'un premier con
trale. Ainsi, toute demande com
plete qui est re9ue et qui donne
lieu a une audience publique doit

. etre accompagnee d'une etude de mar
che exhaustive, faite par un expert
independant, qui s'en remet pour une
tres large part a d'autres donnees.

Pour les fins des criteres, qui ne
mesurent qu'un cas specifique et
limite, ces donnees sont cansiderees
comme suffisantes.

d) Divulgation et ~onfidentialite

des donnees

Dans l'avis public CRTC 1990-112, Ie
Conseil a indique qu'il canserverait
sa ligne direct rIce habituelle, a



guideline of making public all data
except where this would be to the
competitive disadvantage of indivi
dual licensees.

The Commission requested comments as
to whether it should publish the
results for each station in a market
or for market aggregates only. It
received suggestions both for and
against the publication of the reve
nue and profitability data for indi
vidual stations. Those who sup
ported the release of individual
station data argued that such dis
closure would permit better assess
ment of market conditions, and that
since these operations used public
frequencies, the public was entitled
to such disclosure. Others argued
that such disclosure could expose
broadcasters to competitive dis
advantage.·

After consideration of all argu
ments, the Commission has decided to
release market aggregates only, at
this time, but will continue to
monitor whether further disclosure
is necessary for successful opera
tion of the new procedure.

e) Independent Market Study

Terms of Reference

Public Notice CRTC 1990-112 had
proposed that, in cases where a
complete application had been sub
mitted, the CRTC would commission an
independent study to consider the
capacity of the market to support an
additional commercial station with
special reference to relevant fea
tures of the local economy and the
impact on licensees already serving
the market.

6

savoir rendre publiques toutes les
donnees sauf lorsque cela peut desa
vantager les titulaires sur Ie plan
de la concurrence.

Le Conseil a demande des observa
tions au sujet de la question de
savoir s'il devrait publier les
resultats pour chaque station dans
un marche ou pour l'ensemble du
marche seulement. II a re~u des
suggestions favorables et defavo
rabIes a la publication des donnees
sur les recettes et la rentabilite
de chaque station. Selon les par
tisans de la publication de donnees
sur chaque station, la divulgation
permettrait de mieux evaluer les
conditions du marche, et Ie public a
droit a cette divulgation puisque
ces entreprises utilisent des fre
quences publiques. D'autres ont
soutenu que cette divulgation pour
rait desavantager les radiodiffu
seurs sur Ie plan de la concurrence.

Apres avoir etudie tous les argu
ments, Ie Conseil a decide de pu
blier les donnees pour l'ensemble du
marche seulement, pour Ie moment,
mais il continuera de verifier s'il
est necessaire de divulguer davan
tage de donnees pour garantir la
reussite de la nouvelle procedure.

e) ttude de marche independante

Parametres

Dans l'avis public CRTC 1990-112, Ie
Conseil avait propose que, lorsqu'on
lui soumettrait une demande com
plete, il commanderait une etude
independante pour examiner la capa
cite du marche de soutenir une sta
tion commerciale supplementaire, et
notamment les caracteristiques per
tinentes de l'economie locale ainsi
que les repercussions sur les titu
laires qui desservent deja Ie mar
chao



After review of the submissions, the
Commission has decided that the
independent studies will be con
ducted along the lines indicated.
It has also decided that it will
bear all costs pertaining to such
studies, as originally proposed.
The studies would also consider past
cases of new entries, involving·
markets with similar characteristics
and of comparable size, and the
impact of the proposed new entry on
other markets in the surrounding
area. On the other hand, the stu
dies will not investigate particular
station formats, as this area is
best left to applicants to investi
gate.

Maxiaua Buaber of Studies

The Commission proposed to have a
maximum of six studies conducted per
year, this figure being the average
recorded in recent years. On the
basis of considerations related to
the expected availability of inter
nal resources, as well as the de
monstrated reasonableness of the
number, and its plan to review these
practices after three years, the
Commission considers retention of
the six-study maximum to be rea
sonable.

f) Procedure

Calls

In section 3(a) of Public Notice
CRTC 1990-112, the Commission stated
that, in the situation where an
independent study concludes that
there is no roo. in a market for an
additional station, the following
procedure would be followed:

... If the applicant decides
to continue, (i) the study
will then be made public,
(ii) a call will be issued,
and (iii) all complete
applications will be con
sidered at a public hearing.
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Apres avoir examine les memoires, Ie
Conseil a decide que les etudes
independantes seront faites dans Ie
sens indique. II a egalement decide
d'assumer tous les couts des etudes,
tel qu'initialement propose.
Celles-ci devraient egalement tenir
compte des cas passes de nouvelles
entrees dans des marches de taille
et de nature semblables, de meme que
des repercussions de la nouvelle
entree projetee sur d'autres marches
dans la region avoisinante. Par
ailleurs, les etudes n'examineront
pas de formules particulieres de
stations, etant donne qu'i1 vaut
mieux laisser cette question aux
requerantes.

Boabre aaxiaua d'etudes

Le Conseil a propose que soit effec
tue un maximum de six etudes par
annee, chiffre qui correspond a la
moyenne enregistree ces dernieres
annees. Compte tenu de considera
tions relatives a 1a disponibilite
prevue des ressources internes, du
caractere raisonnable de cette quan
tite et de son projet d'examen
triennal de ces pratiques, Ie Con
seil considere que Ie maintien d'un
maximum de six etudes est raison
nable.

f) Procedure

Appels de demandes

Al'alinea 3(a) de l'avis public
CRTC 1990-112, Ie Conseil a declare
que, dans Ie cas ou il est conclu
dans une etude independante qu'il
n'y a pas de place dans Ie marche
pour une station supplementaire, la
procedure suivante serait suivie:

... 5i la requerante decide de'
continuer, i) l'etude sera alors
rendue publique, ii) un appel
sera lance et iii) toutes les
demandes completes seront exami
nees dans Ie cadre d'une
audience publique.



It should be noted firstly that the
issuance of calls is not a require
ment under the Act. Secondly, in
processing applications for entry
into a market, the Commission has,
under certain circumstances in the
past, proceeded to a public hearing
without issuance of a call.

In most of the instances envisaged
in 3(a) involving applications for
prospective new commercial entries,
the Commission intends to continue
with its current practice of issuing
a call for applications. In this
respect, the Commission wishes to
emphasize that, should the original
applicant wish to proceed, its ap
plication will be heard at a public
hearing, whether or not a call is
issued. Notwithstanding the above,
the Commission will not generally be
disposed to entertain applications
for authority to establish a new
entry in markets where a new station
has been in operation for a period
of less than twelve months.

g) Applicants' Market Studies

In addition to the independent mar
ket studies commissioned by the
CRTC, the Commission will continue
to require all applicants to conduct
their own studies in support of
their new entry proposals.

The Commission will expect appli
cants' market studies to be compre
hensive and provide an adequate
framework for analysis and compari
son. They should provide informa
tion on the capacity of the market
to support the particular format
proposed and investigate the impact
of their proposal on the ability of
existing licensees to fulfill their
programming responsibilities.
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II faut noter premierement que la
Loi n'exige pas qu'un appel de de
mandes soit lance. Deuxiemement,
lorsqu'il a traite par Ie passe des
demandes d'entree dans un marche, Ie
Conseil a procede dans certains cas
a une audience publique sans lancer
d'appels de demandes.

Dans Ia plupart de ces cas prevus en
3a) au sujet de demandes prevoyant
de nouvelles entrees commerciales,
Ie Conseil compte conserver sa pra
tique actuelle de lancer un appel de
demandes. II souligne a cet effet
que, si la requerante initiale sou
haite aller de l'avant, sa demande
sera inscrite a une audience pu
blique, qu'il y ait eu appel ou non.
Malgre ce qui precede, toutefois, Ie
Conseil n'entend pas generalement
accepter des demandes en autorisa
tion d'etablir une nouvelle entree
dans un marche lorsqu'une nouvelle
station y est en exploitation depuis
moins de douze mois.

g) £tudes de .arch' des requerantes

En plus des etudes de marche inde
pendantes qu'il a commandees, Ie
Conseil continuera d'exiger que
toutes les requerantes effectuent
leurs propres etudes a l'appui de
leurs projets de nouvelles entrees.

Le Conseil s'attendra a ce que les
etudes de marchedes requerantes
soient exhaustives et permettent une
analyse et des comparaisons
valables. Elles devront egalement
fournir des renseignements sur la
capacite du marche de soutenir la
formule particuliere proposee et
traiter des repercussions des propo
sitions qui y sont faites sur la
capacite des titulaires en place de
s'acquitter de leurs responsabilites
en matiere de programmation.



h) Review of Procedure

The Commission will review these new
procedures and the criteria outlined
above after three years, as recom
mended in some of the submissions.

III. SUKKARY OF THE NEV PROCEDURES
AND CRITERIA

In the following pages, the Commis
sion sets out in consolidated form
the procedures and criteria that it
intends to use in the processing of
applications for conventional, com
mercial AM and FM undertakings. It
expects that these practices will
preserve the right of potential
applicants and all other parties to
be heard according to the provisions
of the Act, and that they will allow
for the rational entry of new ser
vices into markets, while promoting
the efficient utilization of scarce
resources.

THE BASIC CRITERION

The capacity of the market must
be such that the introduction of
an additional commercial AM or
FM station will not unduly af
fect the ability of existing
commercial AM and FM stations to
discharge their programming re
sponsibilities.

THE SPECIFIC TESTS

1. Group Profitability

To measure this indicator, the
Commission will determine the
average profitability of all
commercial stations in the mar
ket over the preceding 5 years.

Should this profitability be
negative, the market will be
deemed to have failed this test.
Profits are measured before
interest expense and taxes.
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h) Examen de la procedure

Le Conseil examinera ces nouvelles
procedures et les criteres susmen
tionnes apres trois ans, comme on
I'a recommande dans certains des
memoires.

III. SOKMAIRE DES NOUVELLES PROC!
DURES ET NOUVEAUX CRITERES

Dans les pages suivantes, Ie Conseil
regroupe les procedures et les cri
teres qu'il compte utiliser dans Ie
traitement des demandes d'exploita
tion d'entreprises AM et FM commer
ciales conventionnelies. II s'at
tend que ces pratiques preservent Ie
droit des requerantes eventuelles et
de toutes les autres parties d'etre
entendues conformement aux disposi
tions de la Loi et qu'elles per-
met tent l'entree rationnelle de
nouveaux services dans les marches,
tout en favorisant l'utilisation
efficiente de res sources limitees.

LE CRITERE DE BASE

La capacite du marche doit etre
telle que l'introduction d'une
station AM et FM commerciale ne
nuira pas indument a celIe des
stations AM et FM commerciales
en place de s'acquitter de leurs
responsabilites en matiere de
programmation.

LES CRITERES SP!CIFIQUES

1. Rentabilite collective

Pour evaluer cet indicateur, Ie
Conseil determinera la ren
tabilite moyenne de toutes les
stations commerc1ales dans Ie
marche au cours des cinq annees
precedentes.

S1 cette rentabilite est nega
tive, Ie marche sera repute ne
pas avoir rempli Ie critere.
Les benefices sont calcules
avant interets et imp6ts.



2. Individual Profitability

To measure this indicator, the
Commission will examine whether
each of the stations in the
market was profitable or unpro
fitable in each of the preceding
5 years. The total number of
instances where stations were
profitable yill be compared with
the number where they were un
profitable. Should the number
of unprofitable station-years be
equal to or greater than the
number of profitable station
years, the Commission will con
sider the market to have failed
this test.

3. Revenue Growth

To measure this indicator, the
Commission will examine the
growth of total advertising re
venues within the market. If
advertising revenues have exhi
bited no positive real growth
(i.e. after inflation) over the
preceding 5 years, the Commis
sion will consider the market to
have failed this test.

INDEPENDENT MARKET STUDIES

Terms of Reference

The CRTC will commission a
maximum of six independent stu
dies each year to investigate
the capacity of markets to sup
port an additional radio sta
tion, with special reference to
the impact on licensees already
serving those markets. The stu
dies will provide projections of
market capacity for the future,
highlight any specific relevant
features of the local economy,
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2. Rentabilite individuelle

Pour evaluer cet indicateur, Ie
Conseil examinera si chacunedes
stations dans Ie marche etait
rentable ou non a chacune des
cinq annees precedentes. Le
nombre total de fois que les
stations ont ete rentables sera
compare a celui ou elles ne
l'etaient pas. Si Ie nombre
d'annees-stations non rentables
est egal ou superieur a celui
des annees-stations rentables,
Ie Conseil estimera que Ie mar
che n'a pas rempli Ie critere.

3. Croissance des recettes

Pour evaluer cet indicateur, Ie
Conseil examinera la croissance
des recettes publicitaires to
tales dans Ie marche. Si les
recettes n'ont pas affiche de
croissance reel Ie positive
(c.-a-d. apres inflation) au
cours des cinq annees prece
dentes, Ie Conseil considerera
que Ie marche n'a pas rempli Ie
critere.

tTUDES DE MARCH! IND!PENDANTE

Paraaetres

Le Conseil commandera un maximum
de six etudes independantes par
annee pour examiner la capacite
des marches de soutenir une
autre station radiophonique, et
notamment les repercussions sur
les titulaires qui desservent
deja ces marches. Ces etudes
fournlront des projections de la
capacite des marches, mettront
en relief les caracteristiques
pertinentes particulieres de



and where relevant, draw in
ferences from past cases of new
entries into specific markets
and their neighbours.

I

REVISED PROCEDURE

The revised procedure for considera
tion of applications for entry into
a market are as follows:

1. An application for a conven
tional AM or FM undertaking
is received.

2. Through correspondence with
the applicant, the Commis
sion ensures that the appli
cation is complete.

3. Following receipt of a com
plete application, the CRTC
will commission an indepen
dent study to investigate
more fully the capacity of
the market to support an
additional station.

4. The findings of the study
will be made available to
the applicant as soon as
possible following its com
pletion. The applicant will
then be required to decide
whether to proceed with the
application, given the find
ings of the study, and the
criteria of the Commission
set out in the previous Sec
tion of this Public Notice.

5. (a) If the applicant decides
to proceed, i) the study
will then be made public;
ii) a call for applications
from other interested par
ties may. be issued; and,
iii) all complete applica
tions will be considered at
a public hearing.
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l'economie locale et, s'il y a
lieu, tireront des conclusions a
partir de cas vecus de nouvelles
entrees dans des marches parti
culiers et leur voisinage.

PROC£DURE RtvIStE

Voici la procedure revisee pour
l'etude des demandes d'entree dans
un marche:

1. Le Conseil re~oit une de
mande d'exploitation d'une
entreprise AM ou FM conven
tionnelle.

2. Dans Ie cadre d'un echange
de correspondance avec la
requerante, Ie Conseil s'as
sure que la demande est com
plete.

3. Apres avoir re~u une demande
complete, Ie CRTC commandera
une etude independante plus
approfondie de la capacite
du marche de soutenir une
station additionnelle.

4. Les conclusions de l'etude
seront communiquees a la
requerante aussit6t que pos
sible une fois l'~tude com
pletee. La requerante devra
alors decider si elle donne
suite a sa demande, compte
tenu des conclusions de
l'etude et des criteres du
Conseil etablis dans la sec
tion precedente du present
avis public.

5. a) Si la requerante decide
de continuer, i) l'etude
sera alors rendue publique,
ii) un appel de demandes
d'autres parties interessees
peut etre lance et iii)
toutes les demandes com
pletes seront etudiees dans
Ie cadre d'une audience pu
blique.



(b) If the applicant decides
not to proceed, the process
will be terminated and its
application returned.

6. The study will be placed on
the public record.

Scheduling of applications for con
sideration at hearings will be de
termined, in part, on the basis of
feasibility as indicated by the
criteria and studies, and the date
of receipt of complete applications
in the Commission.

The Commission emphasizes that the
modifications to its procedure do
not include any unilateral decision
on its part to terminate the process
following the first stage described
above, even if the independent study
concludes that the market cannot
support an additional station.

Notwithstanding the above, the Com
mission will not generally be dis
posed to entertain applications for
authority to establish a new entry
in markets where a new station has
been in operation for a period of
less than twelve months.

If the process does result in a
call, applicants will be expected to
carry out their own market studies
in support of their individual ap
plications and, through reference to
the Commission's new criteria, to
demonstrate the capacity of the
market to support the additional
service they wish to provide and the
impact of their proposal on existing
licensees. Applicants will also be
expected to address the appro
priateness of their chosen format.

RELEVANT DATA

The financial data relevant to
group profitability of stations, and
to the growth of radio revenues in
the various radio markets across

12

b) 5i la requerante decide
de ne pas continuer, Ie pro
cessus sera interrompu et sa
demande lui sera renvoyee.

6. L'etude sera versee au dos
sier public.

L'inscription des demandes a l'ordre
du jour d'une audience sera fonction
notamment de la faisabilite telle
qu'indiquee par les criteres et les
etudes, ainsi que de la date de
reception au Conseil de demandes
completes.

Le Conseil precise que, dans les
modifications a sa procedure, il n'a
pas prevu de decider unilateralement
de mettre fin au processus apres la
premiere etape decrite ci-dessus,
meme s'il est conclu dans l'etude
independante que Ie marche ne peut
soutenir une station additionnelle.

Malgre ce qui precede, toutefois, Ie
Conseil n'entend pas generalement
accepter des demandes en autorisa
tion d'etablir une nouvelle entree
dans un marche lorsqu'une nouvelle
station y est en exploitation depuis
moins de douze mois.

Si Ie processus donne lieu a un
appel de demandes, les requerantes
devront effectuer leurs propres
etudes de marche a l'appui de leurs
demandes et, en fonction des nou
veaux criteres du Conseil, elles
devront demontrer la capacite du
marche de soutenir Ie service ad
ditionnel qu'elles desirent offrir,
ainsi que les repercussions de leur
proposition sur les titulaires en
place. Elles devront egalement
traiter de la pertinence de la for
mule qu'elles ont choisie.

DONJlES PERTlNENTES

Le Conseil rendra publiques et met
tra a jour chaque annee les donnees
financieres se rapportant a la ren
tabilite collective des stations



Canada, will be made public and
updated on an annual basis by the
Commission.

The following data will be published
for all radio markets:

1. The five-year average of Profits
before Interest and Taxes (PBIT)
for all stations as a group.

2. The total number of instances
over the preceding five-year
period in which individual sta
tions within a market have been
profitable or unprofitable on an
annual basis.

3. The five-year average of the
annual growth rate (after infla
tion) of radio revenues in the
market.

Where, in its judgment, licensees
will not be placed at a competitive
disadvantage, the Commission may
also release additional data.

Related Documents: Public Notices
CRTC 1990-111, "An FM Policy for the
Nineties" and CRTC 1990-112, "Radio
Market Criteria", dated 17 December
1990.

Allan J. Darling
Secretary General
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ainsi qu'a la croissance des re
cettes radio dans les divers marches
radiophoniques au Canada.

Les donnees suivantes seront pu
bliees pour tous les marches radio
phoniques:

1. La moyenne quinquennale des be
nefices avant interets et impots
pour toutes les stations comme
groupe.

2. Le nombre total de cas au cours
de la periode quinquennale pre
cedente au cours de laquelle
des stations dans un marche ont
ete rentables ou non rentables
sur une base annuelle.

3. La moyenne quinquennale du taux
de croissance annuel (apres in
flation) des recettes radiopho
niques dans Ie marche.

S'il estime que les titulaires ne
seront pas desavantagees sur Ie plan
de la concurrence, Ie Conseil pourra
egalement divulguer des donnees
complementaires.

Documents connexes: Avis publics
CRTC 1990-111 intitule "Une poli
tique"FM pour les annees 1990" et
CRTC 1990-112 intitule "Criteres
applicables aux marches radiopho
niques", du 17 decembre 1990.

Le Secretaire general
Allan J. Darling
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